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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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I) ^ Responsive to communication(s) filed on 26 February 2007 , 
2a)D This action is FINAL. 2b)(3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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6) [3 Claim(s) 10-18 is/are rejected. 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 20 
December 2006 has been entered. 

Election/Restrictions 

2. Applicant's election of Species III in the reply filed on 26 February 2007 is 
acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). Claims 1-9, 19, and 20 are withdrawn 
from further consideration pursuant to 37 CFR 1.142(b) as being drawn to a nonelected 
species, there being no allowable generic or linking claim. 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

5. Claims 10-14 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Martin (Patent No. 5,653,743). 

Martin discloses a vascular stent graft system (see entire document) comprising 
a main vessel stent graft (for example, see Figure 1; element 2/3) having at least one 
access port (7) that has a seating surface about its edge, at least one branch graft (for 
example, see Figure 5; elements 18) about a wall (i.e. reasonably close to) of the main 
vessel stent graft, and at least one connecting graft (8) having an engaging (or seating) 
surface (which is the outer surface) in a sealing relationship with the at least one branch 
graft (18) and with the seating surface about the edge of the access port (7) on the wall 
of the main vessel stent graft (2/3). Martin further discloses a plurality (or corresponding 
number) of connecting grafts (one between 18 and 2/3, and one between 2/3 and 19; 
for example see Figure 5 for illustration), and the access port (7) has at least one 
radiopaque marker (for example, see column 3, lines 8-11). 

With respect to claims 10, 14, and 16 Martin further teaches alternate 
embodiments in which the grafts may comprise an expandable material, such as the 
expandable mesh support (or stent) used in the main vessel stent graft (for example, 
see column 2, lines 17-19, column 3, lines 3-5, and column 4, lines 8-9). Martin teaches 
that stents provide support to the grafts to prevent them from kinking or twisting (for 
example, see column 2, lines 15-17). Therefore, it would have been obvious to one of 
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ordinary skill in the art at the time the invention was made to construct the at least one 
connecting graft and the at least one branch graft with expandable stents in order to 
prevent those grafts from kinking and twisting once deployed. 

With respect to claim 16, Martin further teaches alternate embodiments in which 
the radiopaque marker is placed in various locations (for example, see column 3, lines 
8-22). Martin teaches that radiopaque markers are used to assist in positioning the 
grafts when using fluoroscopy, thus resulting in proper orientation of the grafts (for 
example, see column 3, lines 8-22). Therefore, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to include a radiopaque 
marker on the proximate end of the at least one branch stent graft in order to be able to 
properly position the stent graft. 

With respect to claims 10-14 and 16, the functional language regarding intended 
use (for example, in a main vessel and a branch vessel to provide flow through an 
aneurysm) has been carefully considered, but deemed not to impose any structural 
limitations on the claims to make them patentably distinguishable over Martin's device, 
which is capable of being used as claimed if one desires to do so. 

Claim 1 1 is being treated as a product by process limitation, in that "the access 
port... is formed by puncturing the wall of the main vessel stent graft and expanding the 
tear in a controlled pattern" refers to the process of forming the access port and not to 
the final product created. As set forth in MPEP 2113, "Even though product-by-process 
claims are limited by and defined by the process, determination of patentability is based 
on the product itself. The patentability of a product does not depend on its method of 
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production. If the product in the product-by-process claim is the same as or obvious 
from a product in the prior art, the claim is unpatentable even though the prior product 
was made by a different process." In re Thorpe, 777 F.2d 695,698,227 USPQ 964,966 
(Fed. Cir. 1985). Examiner has evaluated the product claim without giving much weight 
to the method of its manufacture. Therefore, in this case, an access port as described 
above wherein the access port is formed by puncturing the wall of the main vessel stent 
graft and expanding the tear in a controlled pattern is directed to the method of making 
the access port and not to the final product made. It appears that the product disclosed 
by Martin would be the same or similar as that claimed; especially since both applicant's 
product and the prior art product have the same final structure of a stent graft having an 
access port. 

6. Claims 15, 17, and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Martin in view of Venbrux (Patent No. 5,43,497). Martin discloses a 
vascular stent graft as described above (including an expandable branch vessel seating 
surface; see rejection above), however, fails to disclose the proximate end of the branch 
connecting stent graft is flared. Venbrux discloses a vascular graft system (see entire 
document). Venbrux teaches the proximate end of the stent graft is flared in order to 
seal the puncture in the lumen when the device is installed to bypass a blockage or to 
create communication between an artery and a vein (for example, see column 3, lines 
35-41). Therefore, to construct the proximate end of the connecting stent graft of Martin 
flared as taught by Venbrux would have been obvious to one of ordinary skill in the art 
the time invention was made in order to provide a seal between the stent grafts. 
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Response to Arguments 
7. Applicant's arguments filed 09 October 2006 have been fully considered but they 
are not persuasive. Applicant argues primarily that Martin does not disclose each and 
every element of the claimed invention. Applicant argues that Martin does not disclose a 
main vessel stent graft, a branch vessel stent graft, and a connecting stent graft. 
Examiner respectfully disagrees. Martin discloses a main vessel stent graft (2/3), a 
branch vessel stent graft (18), and a connecting stent graft (8; see rejection above for 
further details). 

Applicant further argues that the stents of Martin do not reside in aneurysms and 
the connecting stent graft does not travel through an aneurysm to a branch vessel. 
Placing the stents in aneurysms and branch vessels is merely reciting the intended use 
of the claimed apparatus. It has been held that a recitation with respect to the manner in 
which a claimed apparatus is intended to be employed does not differentiate the 
claimed apparatus from a prior art apparatus satisfying the claimed structural limitations. 
Ex parte Masham, 2 USPQ2d 1 647 (1 987). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Melanie Tyson whose telephone number is (571) 272- 
9062. The examiner can normally be reached on Monday through Friday 9:00 a.m. - 
5:30 p.m. EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anhtuan Nguyen can be reached on (571) 272-4963. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Melanie Tyson , 
March 23, 2007 





ANHTUAN T. NGUYEN 




